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Legal Policy Barometer
Options and Requirements for
Starting a Business Abroad

Italy
Cutting Down Safety and Health
Risks at Work

France
Changes in French Tax Law Bring
About New Burdens
gérard bénazra, ecoViS France

„The good news: in all the countries surveyed, as a general principle foreign proprietors
may own up to 100 per cent of company assets.“
Artur Rymarczyk, Partner, ECOVIS System Rewident, Warsaw, Poland

Legal policy barometer

Starting up a Business Abroad
Our international legal policy survey on this topic shows remarkable similarities as well as
differences.

Author
Artur Rymarcyk CA –
Chartered Accountant (BE),
Certified auditor, Partner of
ECOVIS in Warsaw

W

In contrast, there are major differences in the minimum capital
requirements, in and, as was to
be expected, in fiscal treatment.
The good news: in all the countries surveyed, as a general principle foreign proprietors may
own up to 100 per cent of company asset.

hat are the two legal
forms most frequently
adopted by foreign businesses
in your country?” This was the
first question asked in Ecovis’ international survey of the various
situations facing entrepreneurs
and companies when starting up businesses abroad – for
example, when establishing a
sales organisation or a production facility. The responses given
by Ecovis’ partners in 22 countries in Europe but also in Tunisia, China, Japan and Korea produced an astonishing consensus.
The most popular choice of legal
form when establishing a branch
abroad is the limited liability
company, where the partners are
liable only for the company’s
liabilities to the extent of their
participation in the share capital.
In second and third place come
the joint-stock company and the
legally dependent subsidiary (ref.
chart).

Whatever the legal form, in each
of the 26 countries surveyed
registration in the commercial or
corporate register is obligatory.
The time it takes for newcomers
from abroad to have their businesses established and registered
differs from country to country.
It can take anything from one
day to three months. The fastest
registration is in Portugal, if you
avail yourself of the express service offered. The standard procedure, producing tailor-made
statutes and with the assistance
of a notary or solicitor, takes one
week.

Enormous range

Preferred legal structures for activities abroad1)

Minimum capital for limited liability companies1)

26
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over €5,000 (max. €35,000)
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other3)

5

€500 to €5,000

4

subsidiary

3
less than €1, up to €50

15

joint stock company2)

If you wish to know
more details, in particular about taxation,
please download the
full document under
www.ecovis.com/lb2011

With respect to the minimum
number of partners, one is
sufficient in most of the countries surveyed, both in the case
of limited liability companies
and joint-stock companies. Four
countries require at least two
shareholders for a limited liability company to be established:
China, Turkey, Norway and, as
a general rule, Malta. In China
two founders are required to
establish a joint-stock company,
in Turkey five and in Tunisia as
many as seven.

Risk limitation the favourite choice

limited liability company

TIP:

The amounts required as minimum capital diverge widely
(ref. chart). This is not simply a
question of the relative currency values. In France, Korea and
Cyprus, for example, no definite
figure is cited as minimum capital
for their liability companies. Austria is the country with the highest requirement: EUR 35,000, of
which, however, only half has to
be paid in cash.
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1) Number of mentions; in 5 of the 26 countries surveyed only one
most favoured legal form was given, instead of two.
2) in France: simplified form of joint-stock company (SAS and SASU)
3) Norwegian Foreign Company (NUK) and German limited
partnership (KG)
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„Carry-back options must now be selected before filing the corporate tax return for the
current year.”
Gérard Bénazra, Partner Ecovis France, Paris

Tax amendments

France Cuts Tax-loss Deductions
As part of a package of austerity measures, the French Senate has passed new tax rules to
limit loss carry forwards.

T

he so-called Second 2011
Amended Finance Bill, which
underwent an unusually quick
passage through the Senate and
National Assembly, is expected
to have great impact on company cash flows. There is little
doubt that the bill will gain necessary approval by the Constitutional Council. According to legislators, the new measures were
inspired by comparative German
tax rules which severely reduce
the use of tax losses by companies. In France, this will now be
achieved in a number of ways:

Though tax losses can still be
carried forward indefinitely, the
limit on losses that can be offset against profits in a certain
fiscal year has been reduced to
EUR 1 million plus 60% of the
current taxable profit exceeding
EUR 1 million. Previously, losses
of French companies carried forward for tax purposes could be
offset without limitation against
profits of a given year.
The period in which tax losses can be carried back for tax
purposes, which previously was
possible for three years, has been
limited to the year before the
tax loss occurs. The carry-back
option must now be selected before filing the corporate tax return for the current year.
These measures will almost certainly have implications for mandatory employee profit-sharing
since its amount is determined

Ecov i s info 1/2012

Author
Gérard Bénazra (left),
Chartered Accoutant –
Statutory Auditor, Partner,
of Ecovis in Paris

according to the taxable basis.
Moreover, through the new Social Security Financing Bill, the
French Government has already
increased the fixed duty on profit
sharing (“Forfait social”) from its
present rate of six percent to
eight percent in the future.
On the other hand, deferred tax
assets should not be automatically affected negatively by the
new rules on loss carry forwards
since losses can still be deferred
indefinitely. In practice, the
effect will depend on companies’ ability to present a business
plan that allows losses to be offset within a timeframe that is
adapted to their type of activity.
Other important
French tax law:

changes

in

The French parliament has
adopted the 5% to 10% increase
in the share of expenses related
to long-term capital gains on
sales of securities. This measure
applies to the full financial year
after 1 January 2011.

Under the new stepped
deduction format, the capital
gains tax on real estate (except
main residences) will be calculated as follows:
• A 2% tax reduction between
years 5 and 16 of ownership.
• A 4% tax reduction between
years 16 and 24 of ownership.
• A 8% tax reduction after
the24th year of ownership.
Thus capital gains on real estate
will be totally exempted from
taxation after 30 years of ownership, as compared to 15 years
now. Property sold prior to 1
February 2012 will remain under
the current tax system.
The Government is taking
additional steps in order to reduce the public deficit. Among
others, the standard deduction
discharge (PFL) on dividends and
interest will be increased from
19% to 24%. Excluding food
and energy, and products and
services for the disabled the reduced VAT rate will be raised
from 5.5 to 7%.

„For VAT, a person is considered a taxable person not established in a certain
country if his or her business seat is located abroad.”
Ing. Dorota Kosperová, Manager, ECOVIS LA Partners Bratislava, Slovakia

Decision on Place of VAT Taxation
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TIP:
If you wish to know
more about the court
decision and the case
under review, please
download full document: www.ecovis.com/
slovak411

The European Court
of Justice (ECJ) has
determined the person obliged to pay
the value added tax
(VAT) on intra-Community services.
In a supervisory procedure on application of the reverse change mechanism in case of
intra-Community services the German Federal Fiscal Court asked the ECJ to decide the following
question: Is a taxable person considered a taxable
person established abroad already when the person has established its business abroad, or must
the other condition also be met, namely that such
person is not residing in Germany?

The ECJ decided that the conclusive factor determining the taxable person is the actual seat of the
service business (proven by registration) and the
existence of a permanent establishment through
which the business transactions are carried out.
Other elements such as residence of the tax payer or place where he usually lives are taken into
account only in the absence of crucial information
on the business seat.
According to ECJ, in order to consider the taxable
person “a taxable person not established in the
territory of the country”, it is sufficient that the
business seat is located abroad. Therefore in this
case he or she may invoice for services provided to
a business in another EC country without the VAT
and state on the invoice that „the tax debtor is the
recipient of the service“ (reverse charge).

Coming Along for the REIT?
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Following the lead of most developed
economies, Hungary has now introduced Real
Estate Investment Trusts (REITs) in en effort to
revitalize the local real estate market.
REITs are income trusts that hold portfolios of offices, malls and big-box stores, hotels, apartments or
seniors housing. REITs make regular cash distributions like other income trusts and, for over decade,
they also rose steadily in price. REITs gained some
added appeal when they were largely exempted
from income trust taxes in many countries.
Hungarian lawmakers are eager to breathe new
life into the trading of commercial and residential
properties. Creating an REIT would mean exemption from the payment of corporate tax (19 per
cent) and local business tax (2 per cent), as well as
a lower land purchase tax (down to 2 per cent).
REITs should not be seen as a new legal corporate
form, but instead rather as a new type of corporate status with a number of privileges attached.
Only companies limited by shares can qualify as an
REIT by registering with NAV, the National Tax and
Customs Administration of Hungary. Applicants
must meet the following requirements:

Their equity must equal at least HUF 10 billion;
Their business activity must be limited to the
purchase, sale and rental of own properties and
to real estate and property management;
The percentage of their public float shall be at
least 25 per cent;
A part of the shares equalling the public float
percentage shall be listed on the stock exchange;
Credit institutions and insurance companies
must not hold more than a 10 per cent share
of the shares;
90 per cent of the entity’s dividends must be
disbursed.
Although the tax exemption may make REITs an
attractive form of investment, the question still
arises why they were not admitted earlier and how
they may contribute to the revitalization of the real
estate market.
In other countries, REITs face challenges from both
the slowing economy and the global financial
crisis. Therefore, how they will perform in Hungary
remains to be seen.

„Employers are required to perform a risk assessment in order to determine risks and
hazards to workers.”
Fabrizio Bianchi Schierholz, ECOVIS Bianchi Schierholz, Montani & Partners, Milano, Italy

Working Environment

Italy Seeks Even Safer Workplaces
Safety and Health at Work are an issue taken very seriously in Italy, and the onus is on
employers to cut down job-related risks.
assessment based on a standardized procedures developed by
the Standing Advisory Committee on health and safety at work
(Article 6 of Decree 81 / 2008) if
workers are not subject to particular risk factors.
In order to limit liability, employers can appoint a safety representative (“Preposto”) who is
responsible for making sure the
company is in compliance with
its legal obligations. The Preposto must also inform his line manager in case of violations and
ensure that only properly trained
employees have access to areas
of high risk.
he protection of workers’
physical and psychological
integrity is guaranteed by the
Italian Constitution as an absolute principle.

T

ing seasonal workers and parttimers and project workers, no
matter how long their contracts
runs and the number of hours
they work.

Under
Legislative
Decree
81/2008, as amended by Legislative Decree 106/2009, the
employer is mainly responsible
for the implementation of safety
requirements. The same rules
apply to all companies operating
in all sectors of activity and with
any type of risk, with the exception of companies operating in
certain industries, for instance
fishing vessels, rail or air transport, or prisons which are regulated by specific laws.

Risk assessments
Under articles 28 and 29 Decree
81/08, companies are required
to perform a risk assessment in
order to determine which hazards workers face in their specific working environments and
how big are the risks involved.
This analysis is the job of the
employer, and it cannot be delegated or outsourced. The employer is also obliged to consult
with representative of the workers’ council (“rappresentante dei
lavoratori”, or RLS).

The requirements and obligations
vary according to the number of
employees in a company includ-

Companies employing less than
50 employees can make a risk

Health checks
Under Italian law, certain workers must be subject to health
checks paid for by the employer.
Typical examples include workers
exposed to hazardous substances such as biological or chemicals
agents. The employer must also
ensure that each worker receives
sufficient training in health and
safety procedures.
Violations of these rules, especially when they lead to injury
or death, can lead to serious
penalties, fines and even jail time
for executives found culpably
negligent. Even minor violations
can lead to costly administrative fines. In case of serious and
repeated safety violations, the
entire company or a subsidiary
can be closed down by the authorities.
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About ECOVIS
Ecovis is a leading global consulting firm with its origins in Continental Europe. It has over 3,300 staff operating in over 40 countries. Its consulting
focus and core competencies lie in the areas of tax consultation, auditing, legal advice and accounting and management consulting services. The
particular strength of Ecovis is the combination of personal advice at a local level with the general expertise of an international and interdisciplinary
network of professionals. Every Ecovis office can rely on qualified specialists in its back offices as well as on the specific industrial or national knowhow of all the Ecovis experts worldwide. This diversified expertise provides clients with effective support, especially in the fields of international
transactions and investments - from preparation in the client‘s native country to support in the target country. In its consulting work Ecovis concentrates mainly on mid-sized firms. Both nationally and internationally, its one-stop-shop concept ensures all-round support in legal, fiscal, managerial
and administrative issues.
The name Ecovis, a combination of the terms economy and vision, expresses both its international character and its focus on the future and growth.
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